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BeforeHOLLAND, BERGER andJACOBS, Justices
ORDER

This 18" day of June 2009, upon consideration of the boefsppeal
and the record below, it appears to the Court that:

(1) The defendant-appellant, Albert J. Smith,dfiien appeal from
the Superior Court’'s October 2, 2008 order denylmig motion for
postconviction relief pursuant to Superior Courin@nal Rule 61. We find
no merit to the appeal. Accordingly, we AFFIRM.

(2) In February 2005, Smith was found guilty b$@aperior Court
jury of two counts of Attempted Murder, one couhtAdtempted Robbery,

and two weapon offenses. He was sentenced tanijjesonment, plus an



additional 45 years. Smith’s convictions wererafgéd by this Court on
direct appeal.

(3) Inthis appeal from the Superior Court’'s dénfehis motion for
postconviction relief, Smith claims that his counpeovided ineffective
assistance at trial and in his direct appeal. #palty, he argues that his
counsel failed to properly object at trial, firgt, an incriminating letter that
the prosecution produced in an untimely fashiortosd, to his absence
during a portion of jury selection; and, third,his forced appearance at trial
in prison garb. In addition, he complains that boainsel failed to raise
those issues on direct appeal. To the extentSimath fails to present claims
that were raised previously, those claims are ddetmdoe waived and will
not be addressed by this Cotrt.

(4) In order to prevail on a claim of ineffectiassistance of
counsel, a defendant must demonstrate that hissetisnmepresentation fell
below an objective standard of reasonablenesshatditut for his counsel’s
unprofessional errors, there is a reasonable piidlgahat the outcome of
the proceedings would have been diffeferalthough not insurmountable,

the Strickland standard is highly demanding anddde#& a “strong

! Smithv. State, 902 A.2d 1119 (Del. 2006).

2 Murphy v. State, 632 A.2d 1150, 1152 (Del. 1993). In his postdetign motion in the
Superior Court, Smith also claimed that his coumssd ineffective by failing to retain
experts who would question his competence to steld

3 Srickland v. Washington, 466 U.S. 668, 688, 694 (1984).



presumption that the representation was profestjorsasonable” The
defendant must make concrete allegations of in#¥kecassistance, and
substantiate them, or risk summary dismissal.

(5) Smith first claims that his counsel failedajmpropriately object
to an incriminating letter produced in an untimelgshion by the
prosecutiorf. The record reflects that, at trial, Smith’s ccingised a
number of objections concerning the letter, butimately, grounded his
objection on the State’s untimely production of tatter, which prevented
the retention of a handwriting expert, thereby yajing Smith’s case.
Even assuming that Smith’s attorney did not makeaghpropriate objection
regarding the letter, there was eyewitness tesynfimm three individuals,
including the victim, the co-defendant, and an pefeent witness,
supporting Smith’s convictions. Thus, even withtle letter, there was
more than sufficient evidence of Smith’s guilt ald, such, any claim of
prejudice must fail. We, therefore, conclude tBaith’'s first claim is

without merit.

* Flamer v. State, 585 A.2d 736, 753 (Del. 1990).

® Younger v. Sate, 580 A.2d 552, 556 (Del. 1990).

® The letter was written to a co-defendant by Smitfile Smith was in prison awaiting
trial. The co-defendant later agreed to pleadgaihd testify against Smith. The letter
was found in the co-defendant’s room by his motiwaig turned it over to the
prosecutor.



(6) Smith next claims that his counsel should halvgected to his
absence during a portion of jury selection. THane is without a factual
basis, since the record reflects that Smith wasgmtefor all phases of the
jury selection process except for that portion htre judge excused the
members of the venire who were unable to servaathardship. When the
jury was impaneled, Smith was present, as was itatisnally required.
As such, we conclude that Smith’s second claimiisoaut merit.

(7)  Smith’s third claim is that his counsel vi@dthis rights by
failing to object to his forced appearance at tinaprison garb. This claim
also is without a factual basis, since nothinghia tecord reflects that Smith
was forced to wear prison garb during the triakatHer, the record reflects
that, on the morning of trial, Smith requested aticmance so that he could
engage private counsel. He was dressed in pritioa at that time as a way
of demonstrating to the judge that he and his ajpedi counsel were not
prepared for trial. When the judge denied Smith&tion for a continuance,
Smith made no motion to delay the trial until helldochange his clothing.

After the first day of trial, Smith appeared inest clothes. In the absence

" Super. Ct. Crim. R. 43(a$haw v. Sate, 282 A.2d 608, 609-10 (Del. 1971).



of the element of compulsion, there was no consiital violation® We,
therefore, conclude that Smith’s third claim isheit merit.

(8) Smith’s fourth, and final, claim is that hisunsel failed to raise
any of these claims in his direct appeal. Becauose of Smith’s claims is
meritorious, he can demonstrate no prejudice assaltrof his attorney’s
failure to raise those claims on direct appeal.siésh, we conclude that this
claim, too, is without merit.

NOW, THEREFORE, IT IS ORDERED that the judgmenttbé
Superior Court is AFFIRMED.

BY THE COURT:

/s/ Carolyn Berger
Justice

8 Estelle v. Williams, 425 U.S. 501, 512 (1976).



